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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. SUPERIOR COURT
CIVIL ACTION
No. 2013-00910

ARS. SERVICES, INC.
Vs.

DANIEL MORSE & another'

MEMORANDUM OF DECISION AND ORDER ON
PLAINT[FFfS MOTION FOR P! IMINARY INJUNCTION

The plaintiff A.R.S. Sesvices, Inc. (“ARS”) commenced this action against its former

employee Daniel Morse (“Motse™) and his current employer, 24 Restore NE, LLC(“24 Restore™)
- (together, “Defendants™), alleging harm arising out of Morse’s breach of & noncompetition

agreement. The caseis béfor»s this couirt on ARS’ motion for a preliminary injunction. ARS

seeks an order enjoining Morse from engaging in the field of “disaster-restoration” (as referenced

in their agreement) within fifty miles of any ARS office, contacting ARS customers,

subcontractors, and vendors for the purposes of soliciting business and semces in compctxtlon
‘with ARS, and othierwise using ARS contacts or confidential mformauon in any manner.. ARS

also seeks to enjoin 24 Réstore from employing Morse in the field of disaéte‘; restoration within

fifty miles of any location in which ARS has an office. As willbe described below, ARS’

motion is ALLOWED in part and DENIED in part.

BACKGROUND
- ARS® verified complaint and the affidavits the parties submitted reveal the following

facts.

124 Restore NE, {1.C
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" L The Business of ARS

ARS provides emergency disaster restoration and reconstruction services for residential

~

and commercial propérties, such as cleaning, deodorizing, fire and smoke damage reconstruction,
water damage reconstruction, mold remediation, biohazard cleanup, restoration, and renovation.
Richard Piltch Affidavit, par. 2. ARS serves all of New England, and currently has offices in
Auburn, Ncwtoﬁ, South Yarmouth, and Springfield, Maséachusetts; _Hudson, New ﬂamp?mire;
Pawtucket, Rhode Island; and North Haven, Connecticut. ARS obtains its business through
“yeferrals from insurance adjusters in those situations where the insured does not have its own
resources.” Daniel' Morse Affidavit, par. 5. In these instances, “it is the insured that enters into a -
contract with ARS for services. The adjuster . . . cannot require that the insured hire ARS.
Further, it is industry practice that the adjusters give their insureds at least 3 disaster-restoration
companies from which to choose.” 1d. “Thus, while ARS may have relationships with some
insurance adjusters, thcsé adjusters have similar relationships with other disaster restoration
companies and in fact recommend several at a time.” Id. According to ARS pregident R__ii_:ba_rd
* Piltch (“Piktch™), insurance adjusters and property :nalméers are ARS' “customers” because they
generate business for ARS by calling ARS “4o the sitcs of disasters . . . whereby ARS initiates its
" restoration work and they work with ARS throughout the restoretion process:™ Richard Piltch

Affidavit, par. 3.

II. Morse’s Employment at ARS

- -Morse had not worked in the field of disaster restoration until he started at ARS on
November 1, 2004. “ARS put Morse through an extensive training program to prepare him for

his role with {ARS).” Ri;ehard Piltcﬁ Affidavit, par. 5. Thereafer, throughout his time at ARS,

™~
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and at ARS' expense, Morse attended professional and industry association seminars and
received spedializcd industry training in various areas. Piltch estimates that ARS “invested in
excess of $250,000 in specialized trainings, certifications, dues and ot;hef §rofe~.ssional
development events for Morse.” Richard Piltch Affidavit, par. 9. “Any i(n(swl-edgg or cxpcriencq
* Morse has in restoration and &isastcr recovery, business, sales and marketing these services
comes from the specialized training he received from ARS.™ Richard Piltch Affidavit par. 5.
During his cmplo&ment at ARS, “Morse regularly interacted with insurance édj usters,

: propeny,mimagers and subcontractors{;]” he “was intimately involved with thc management of
ARS and privy to detailed information concerning management of [ARS;” andhc:;‘was charged
with-developing and maintaining business contacts.” Richard Piltch’ Affidavit, pars. 10-12.
Specifically with xespect to costomer relations, “Morse entertained Customers at sporting events,
dinners, and séminars{,}. : .". [and] conducted seminars . . . for{ARS]) Customers at which he
provided relevant education free of charge, creating an opportunity to develop 'busfn?eSs
relationships on behalf of ARS." Richard Piltch Affidavit, par. 12. - '

Morse held three ,i;ositions over the course of his eight years at ARS. Mors¢’s fiest

- position at ARS was that'of branch manager at ARS’ Pawtucket, Rhode Island office; and then,
in Match 2007, at ARS’ Newton, Massachusctts office This position required firm, inter alia, to
-crcatc telationships with hew contacts and potential clients by, for example, hosting and
attending marketing evenis such as seminars and sporting events; to assist the general manager in

‘writing the budget for that branch, and then to adhere to and monitor that budget; to- monitor and

e _’“[W]h‘ile Morse worked in the Rhode Island office, he was paid through an ARS affiliate
.. . When Morse went to work at the ARS office in Newton, he was placed on'the:
Massachusetts corporation’s payroll.” Richard Pilich Affidavit, par. 19. -

3
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be responsible for cash flow and invoicing; and to assist in the hiting of new employees and
conducting training for new and current cmployees. Exhibit A to Richard Pilich Affidavit. Also,
he spent 70% of his time wotking in the capacity of an “Outside Project Mar{ger both in
estimating and producir_\_gjind‘ividual jobs.™ Id.

In September 2008, ARS promoted Morse to general manager. Morse wor_k.ed outof -
ARS’ Newton, Massachugctts office. In this position, Morse planned and managé‘d réstoratiOn
projects through complet;on; supervised and directed field crew workers; commuﬁi(;ated work
assignmeats to field supervisors and crews; performed field remodeling and restoration- activities;
communicated with customers regarding project détails, expectations, and required paperwork
and documentation; and supervised, maintained, and enforced safety proceduiés, policies, and
standards in keeping with the applicable regulations. Exhibit B to Richard Piltch Affidavit. . .

- Effective *Jianqaryi‘l. 2011, Morse became the director of operations, still working out of
ARS® Newton, Massachuselts office until October 22 through December 31; 2012; when he
worked out of ARS’ South Yarmouth, Massachusetts office. ARS’ fanagement team @wided to -
move Morse to this posit;on “becanse as [ARS] was rapidly growing, {it]) nécded & .r'nOre
experienced General Manager and [the management team] thought it would be a good fit for
Morse to focus more on operations.” Richard Piltch Affidavit, par. 6. Morsé views the

- assignmenit-to directér ofoperations to be a- demotion. Daniel Morse Affidavit, ﬁar. 16.
This position feqﬁired Morse to “report directly to the General Managcr and...[to] be
responsible for overseeing the daily functions and overall competency of Branch Personnel.”
Exhibit C to Richard Piltch Affidavit. Morse met regularly with the’ general miriager, the owner,

and Piltch to discuss progress, to identify areas and strategies for improvement, and to Set

4
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mo:nthiy goals. Id. He also communicated daily with the general manager “reparding all facets
of business including profitability, forecasting, training, evaluations, hiring, and termination of
employees.” 14, His other duties included visiting all branches on a weekly basis “to perform
various reviews of practices” such s site visits; reviewing budgets with branch managers and
outsxde project managers on a monthly, quarterly, and yearly basis; reviewing all jobs over
$2§ 000; attending semmam, and developity and maintaining relationships in the insurance and
| pmpeny management mdustr Id.

Within his affidavit, letch provided a chart detailing Morse's salary for 2008 through

2012. During those five years, “Morse was one of the top Yive most highly-compensated

erhployacs at ARS.” Richard Piltch Affidavit, par. 7:

" Year kase”Salary Qtr Ronus AVNvonCompete Nef'l?»roﬁt WMisc | Total
ol 1 | . Bonus Bonus | Bomws -]

008 | sesste]  snoo| | sese| o] o] stwom7)

2000|  s00338] sooo] - s2ass| o] o] su4se
200 stoozri| ssoo0] o] ssese| - 0 f’_us469871 |
2011 | 896717 $50,000 . 0| smes0| ssaso| 9227147

am2]  sesan| soeoo] el o] ol swspmf

1d, Piltch explains in his affidavit that “[tjhe outsized profit bonus in 2010 came about ducto an
aberration of severe flooding and anet result of 50% more volume in sales than budge&ed7
: Morm's -bomis.- based on his contract, was paid over two years, 20102011 1d. Morse’s
compensation in 2011, “iricluding his net profit percentage, was adjusted.to-refiect --l;i's'- change in
responsibilities. He again earned a large net profit bonius that year, attributable to 20% mote

volume in sates than budgeted.” 1d. “in 2012, all bonuses, including Morsé’s, weie reduced, as
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the company’s sales volume fell 20% below budgeted sales. In 2012, ARS also forgave a loan
given to Morse to buy a car.” 1d.

111. The Asreement

On May 2, 2007, Morse signed an “Employee Nondisclosure, Noq@mpetitio_ri and
Nonsolicitation A.greexﬁent" (“Agreement”) -pursuanf to which he agreed to refrain from certain
conduct “{i}n consideration and as a éondition of (his) em;_)loyment with [ARS), . and other
good and valuable consideration . . . .” Agreement, Introductory Paragraph. This bo;lxpensation
included a specific pagment in the amount of “$8,750, payable over four wnsecuti;/c quarters, on
May 2, 2608, August 1, 2008, December 31, 2008, _and January 30, 2009.™ Richard Pilich
Affidavit, par. 17. ifhe ﬁad not sighed the Agreement, ARS would have terminated him. Daniel
Morse Affidavit, par. 9. | |

The Ag'eementcxprcssly,pmwdcd that “{t]he terms and condmons oft‘m's Agraemcnt

' and its enforceability shiafl continue to apply and be valid notwithstanding any changc in

-[Morse's] duties, responmbxlmes position or title wnth [ARS]...." Agrccmem, par 9. Morse

also agreed that any breach oft.hc Agreement wonld cavse ARS 1rr¢parable harri, ‘entitling ARS

to equitable relief such as an, injunction or specific:performance, in addition to any remedi¢s at

Jaw. Agrecment, par. 5.

The Agreement prowdes, in pertment patt:

“1. ' ondxsolo ure of Con; 1d antial Inform ation, 1 wﬂl ot at any time, whether
during or aﬁer the termination of my employment, rev..al to ANy person or entity
or use for my benefit or that of any other person any of the tradée seciets or
confidential information concerning the organization, business or finances of
[ARS] or of any third party which [ARS] is under an ‘obligation to keep
confidential {Jincluding but net limited to . . . methods, busmess plans, methods
-of operatmn know-how, techniques, [pncmg] systemns . . ., customerlists, client’
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lists, vendor lists, subcontractor lists (or any contact information included on any
of the foregoing lists) . .

“During my employment and thercafter I shall not make, use Or penit to
be used any notes, memoranda, reports, lists (including without limitaticn 1ists of
customiers, clients, vendors or subcontraciors and any contact information
included on any such lists), . . . or other materials of any nature relating to any
matter within the scope of the business of [ARS] or conceming any of its dealings
or affairs otherwise than for the benefit of [ARS]. . . . [A]ll of the foregoing shall
be and remain the sole and exclusive property of [ARS] and . . immediately upon
the termination of my employment I shall deliver all of the forcgomg, and all
copies therbof to [ARS] at its main office.

[ 43
.

“3.  Noncompetition. During the term of mycmploymem with {ARS] andfor
one year thereafter, I'will not, without [ARS"] prior written:consent, directly or
" -indizectly, 2lone or as a partner, joint venturer, officer, disector, employee,
- consultant, agent, or independent contractor of or investor in any entity or
- business, <ngage in the field of disaster restoration, ingluding without limitation
emergency cleaning, within fifty (50) miles of any location in which [ARS] has an
. -office.at such time. In addition I agrée that during myemploymem and fora
period of tiwo years thereafter I will not, directly or indirectly, solicit or provide,
-alone or with. or by-ar through others, products or servioes competitive with those
provided by {[ARS] during th¢ term of my employment to any individaal or éntity
that ‘was a customer of [ARS] during my employment or was a prospective
" customer of [ARS] during such period, or any a affiliate of such iﬂdifvidual or entity.

“4. Non&hgxtatm -During the term of my employment wu‘h [ARS] and for
two years thereafter, I will not, directly or indirectly, employ or retain, or
knowirigly. . . (b) cause or solicit any customer or client of [ARS] to end or limit

- its business relationships with [ARS] or to-use any othér vendor’s products or
services in lieu of those provided by [ARS], or (¢) cause ot Soficit any vendor or

- subcontractorof [ARS] to end or limit its business relationships with JARS] or to
‘enter into business relationships with any entity or businiéss which is diractly or
indirectly engaged in the field of disaster restoration, incliiding without lisnitation
emergency cleaning, in a manner that is in any way harmfulor dcmmcmal 10
[ARS]. .

[y

“9.  Separate Covenants. . . . [[}f one or more of the provisions contained in
this Agreement shall for anyseason be held to be excéssively bioad as-t0 scope,
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activity or subject so as to be unenforceable at law, such provision or provisions
shall be construed by the appropriate Judxcxal body by limiting and reducing it or
them 50 as to be enforceable to the maxunum extent compatiblé with the
applicable faw as it shall then appear.”

In addition to signing the Agreement himself, Morse traveled to various ARS offices to
present the Agreement to ARS employees. Richard Piltch Affidavit, par. 14; Michele Strand
Affidavit, par. 4 (ARS® Worcester oftice); Stephen Rouzan Affidavit, pars. 3-4 (ARS’ Newton
office). According to ARS employees, Morse explained the terms of the Agreement to the
employees and informed them that if they chose not to sign the Agreement they could not
continue to work at ARS. Michele Strand Affidavit, par. 4; Stephcn'Bouz’an Afﬁdavit pars. 34,
Morse told them that they had time fo'review the Agreement and to con[sult w1th an auomcy |

before signing it; he also told them that they had the opportunity to dlscuss thclr concerns about

the Agreement with managcmcnt Id.

-

At the tine Morse signed the Agreement, ARS had offices in Newton and Worccstcr,
- Massachusetts, and in Pawtucket; Rhode Island. Daniel Morse Aﬁidav:t, par. 9. Smce then
“ ARS has added offices in Auburn, South Yarmouth, and Springfield, Massachusetts; Hudson,
New Hampshire; and Notth Haven, Connecticut. Based on the chart that Défendants submitted
with their opposition, thc Agrecmmt's fi fty-mxle-radlus restriction precludcs Morse from
perfonning disaster restoration work in Easten New England, i.., Massachusetts New
Hampshlre Rhode Island, and Connecticut. Exhibit C to Defendants‘ Op,posmon to ARS’

Motion for a Prehmmary Injunction.
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IV. Morse’s Final Months with ARS

In August 2012, Morse decided to resign from ARS. According to Piltch, Morse first

. informed Piltch and then the ARS management team that he wanted to léavc ARS and the
disaster restoration industry. He asked if he could stay with ARS through the end 0£2012. It is
ARS’ “policy to immcdiaiely terminate the employment of an employee if [ARS] discover{s] that
{the employee] plan(s] to_ieavc to work for a competitor. [Piltch] agreed to kegp Morse as an
employee for several morlths based on his assurances that he was not going to \.vo.r.l;'for a
competitor in [ARS'] industry.” Richard Piltch Affidavit, par. 21,

According to Morse, he.announced his resignation to the -msiﬁageijnem team in a manner
‘that an ARS consultant had “scripted” “in order not to set off panic vvitﬁih {ARS] that a 1oﬁg
tenured key employee was leaving. . . {Morse] was the last person ahyo‘ne 'thoiight'wauld leave
.ARS as [he] had been a constant throughout [ARS ] growth. Mr. Pikch and*{the consuatant]

- knew this 50 [the thrée of them] agreed to say that [Morse] wasleaving because [he] wanted 10
pursue other passwns | " Daniel Morse Afﬁdawt par. 20.° As of Augnst »012 MOrse dld not
know what he wanted to do once. he left ARS. Daniel Morse Afﬁdawt par 76

Between September -and December 2012, “Morse was mumatcly mvo]ved w:th thc

preparation and Iaunch of ARS s South Yarmouth branch. Morse’s pnmatyavesponsxblhty was f0

.develop the skllls and abmucs of personnel stafﬁng the South Yarmout’n branch and ‘assxst them

’ARS‘ human resources director, Susan Murphy states in her a'ﬁl’ davxt th'at slie reminded
Morse that the Agréement restricted him from working in disaster restoration; in alf of their
communications between August and December 2012, “Morse never varied from his position
that he no longer wanted to work in the restoration mdustry ™ Susan Muiphy Affidavit, pars. 2,
6. Morse states in his affidavit that he “never had any discussions with [Susan Murphy] about
(his] future plans, nor did she ever remind [him] of any obligations [he] may have had to [ARS]
under the Agreement or othenwse » Daniel Morse Affidavit, par 24. .

9
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with the launch of the branch, recruitment and training of technicians, and establishment of
customer, vendor, subcontractor and other relationships necessary to meet the needs of ARS and

its customers,™ Richard Piltch Afﬁdavit; par. 22, quoting £xhibit C to Richard Piltch Affidavit

: (Septcmbef 28, 2012, letter from Piltch to Morse setting out responsibilities for thig position); see

Peter Barton Affidavit, pars. 2-6 (discussing Morxse's work at South Yarmouth branch).
According to the South Yarmouth office’s branch manager, Peter Batton with whom Morac
worked closely durmg (hose three months, Morse told himn that he was speakmg wuh Piltch

“about trying (0 get out of" the Agreement but was unsuccessful. Peter Barton Affidavit, pars. 8-

- 9. Also during this period, “Morse attended several marketing events, trainings; seminars and

sporting events on behalf of, and paid for by ARS{,]” Richard Pilich Affidavit, par. 23, including
the New England Instituté of Restoration and Cleaning conference in Las Vegas, Névada in
September 2012.¢
Morse and Piltch met.on December 6, 2012. In 2 December 12, 2012 email to Piltch,
Morse provided his version of what was discussed in that meeting:
“I know you d’nderstand how much I appreciate having had the opportunity to
- work for'you, and hope that I was a key part in helping ARS beconde the industry .
‘leader itis-today. 1 also wanted to convey my sincere appreciation-1o you for
giving me the opportunity and for how you handled the conversation, how you

listened, and your willingnéss to come up with a ‘winwin' solution that will give
. methe oppovjr:ti.mit-y 160 out on my own and tryto g_row-s,omcﬁmipgpn, mgyi.own.

“Accordmg to Morse, he. and Plltch attended this conference togo!hcr Durmg this
conference, they learned that “[hjalf of the regional trade associations were breaking off to start
another association and the natienal association was goirig to be dissolving. - With this turmoil
{Morse] did not think it was apprapriate to announce [his] resignation . . . . [He] shared (his)
concerns with Mr. Piltch and he agreed-and undersiood.” Daniel Morse Af”dawt par. 41,
According to Piltch, prior:to this conferénce he and Morse “discussed Moise’s: resignation from
the NEIRC Board. Upon his retumn from the conference, Mors¢ vepoited to [Pdtch] wliat he had
resigned from the Board™ when, in fact, he had not. Richard Pilich Aﬁ” davnt pars. 20-30

10
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You said yourself that you do not begrudge anyone from making a living and 1
+ appreciate your giving me your approval as 1 embark into a scary situation.

&€
L)

“This is an cxcxtmg time for me, but also.a very unnerving time as well. 1am
taking a risk here, but 1 believe in myself and what Ihave been able to Jeam under
~ your guxdanoe over the past 8 years. And I'hope you ¢an continue to help me
.along the way, whether it is advice or even throwing me a referral here or there for
. something that is too small or not a fit for ARS. Itis not my. desire o compete
with ARS,-biit my desire to find a small niche for myself where [ can add some
- value and-grow a business over the next 20 years and:beyond. You have always
.. preached there is plenty of business for everyone and I believe that-especially as 1
- start out with a truck[,] a ladder and soine long/hard days in front of me. [ will
.obviously be starting at the very low end of the food chain and hope that as I build
up a reputation and ultimately have the capital to'buy some equipment that | may
_ eventually be able to move up to better business opportunities, Iknow it will take -
- me.yearsto get there, but I think I am up for:the challenge. I I can’t be successful
then it is on me. As 1 mentioned last week I-genuinely respect your position on
.. ‘competition’ and how. you get along with and-help many of those-¢orapanies and
- work-together. Candidly, thisis one ofthe many lessons Thave leamedby
. .working with you, Atthe-end of the day 10 ;
‘ ;opponumty to build a. busmess and bet ¢ on myself as you dad 26, ycars 2g0.

- “I can’t say-enough how much I appreciate the past 8'years anthow You handled
our conversation %ast week. 1am looking forward with excitement and aton of
nervous energy Tor my new business, obviously youy continued support means the

- world to-me. To me, this transcends business, and ultimately comes dowh to 2
friends that care about each others [sic] success. Ultimately, ] know this whole
change has been difficult on many levels, I have tried my best to-do things the

_ righit way and I greatly appxecmte you doing the sam¢. Please let me know when
you will have time-again to ¢atch tp and figure: »vcrythmg out.”: . :

_-_m Plltch's verbal

Exhxbn c to Damel Morse Affidavxt Aewrdxng to Mm'se thxs ema' ‘

- approval ofN'oxse s “wm"mng in the dlsaster mstoratmn busxn.,ss within the S0 mile hmmon
set forth in the A-grccmcnt, «..Jand hlS- ageemcm to] let [Morse] ont of [hxs] non-compete »
Daniel N’om Affidavit,. par 28; see Lawrence Longo Affidavit, par. 11. Thc racord contama no

- written. TeSponse to Morse‘s email, Morse concedes that at a subaequent meefmg, Plltoh “sa:d

n
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that he could not give [Morse] written pennission to compete with ARS, but then hé confirmed
that it was acéeptable if [Morse] competed with ARS, as long as [Morse] didn’t solicit any of
ARS’s customers™ by which Morse assumed Piltch “meant property managers.” Daniel Morse
Affidavit, par. 29; see Lawrence Longo Affidavit, par. 12.

When he left ARS, Morse “tumed in [his] cel phone, iPad, laptop cox'n'putcr.‘company
credit card and company car.” Daniel Morse Affidavit, par. 44, With respect to the celi phone
that he retumed, Morse had added the contacts obtained over his time with AR'S.. Daniel Morse
Affidavit, par. 45. “The types of contacts that were in the cell phone were insurance adjusters,
property marnagets, vendors, subcontractors, and personal contacts. Other than'[hisj p@rsonal
contacts, all of these individuals are well known in the industr'y, are not secret and can be found
on the intemet.” ]d. Moise retained a thumb drive containing ARS documents he had saved in
connection with setting up the South Yarmouth office, but he has “not used any ARS proprietary
or confidential informatién. The thumbdrive is in This] counsel’s posséssion.” Daniel Morse
Affidavit, par. 43. | | . |
V. Morse’s Post-Termination Activities

Morse met Lawrence Longo (“Longo™) and Robert Tishman (“Tishman”) in Novembcr
2012, Daniel Morse Affidavit, par: 31, Longo and szhman formed 24 Rcstore in December

2012, s offics is located in Easton, Massachusetts, and “the general character of [1ts] ‘business .
. is the restoration and tonovatxon of real property and associated bulldma.x ..... Bx‘mbu Hto

Richard Piltch Affidavit.

Morse began workmg for 24 Restore in January 2013. 24 Restoxe knew whien it h;red

Morse that Morse had sxgned the Agreement with ARS. Longo and Tlsbman hnrcd Morsc

12
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‘.‘[b]ased on [their] understanding that ARS had consented to Mr. Morse working in the disaster
restoration business within the 50 mile geographic limitations . . . .* .:Lam'ence-ango Affidavit,
par. 13. Asa 24 Restore émployee. Morse “began 10 market {its] services and completed one
restoration job . . . . Daniel Morse Afﬁdavﬁt, par. 34, According to-Piltch, Morse's:dutics at24
- Restore include providing general contracting work, recovery and restoration woric from fire and
‘water damage, and biohazard emergency cieanup, Richard Piltch Affidavit, par. 25; Moys'c .
disputes that “24 Restore has . . . done any fire restoration work.” Dariiel Morse At;ﬁdavit, par.
35.
- Daniel Bernazzani (“Bernazzani”’) managed a disaster restoration company for twenty- .
.- five years. For the past thirteen years, he has worked as an industry-consultant, providing expert
- advice to insurance casriers and training to-restoration and reconsteuction wmpaniés'.' Daniel
Bemazzani Affidavit, par. 3. ARS is one of Bernazzani’s clients, He provides ARS with
. --consulting, training, and yearly “continuing education seminars on behalf of [ARS] for
.professionals including {icensed insurance agents, adjusters and other prépeny management
professionals in the areas of mold. fire damage, water damagé, and other related topics.” Daniel
Bemazzani Affidavit, par. 5. Morse and Bemazzani met through theig work for ARS. According
-to Merse; Bemaézt_mi “did not refer any jobs 4o ARS as far as [Morse] {is] aware.” Daniel Morse -
Affidavit, par. 46.
On January 9, 2013, Morse invited Bernazzani to meet him for lunch, “At dunch, [Morse]
-told {Bernazzani] he was going 0 work fora company called 24 Restore perfmmingbl‘@aning
and reconstruction related to biomediation. This work is in the same insuranice field as [ARS’]

- work and relies on the same contacts for projectfeads.” Daniel Bernazzani Affidavit; par. 13.

13
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Morse acknowledged the Agreement with ARS “and said he realized that by contacting
[Bernazzani] he may be in violation of his agreement.” Daniel Bernazzani Affidavit, par. 14. He
also told Bernaz2zani that he intended to contact “{ARS] clients to let them know he is now in the
business” and he asked Bemazzani “if [he] would refer business to him at 24 Restore.” Daniel
Bernazzani Affidavit, par. 15-16. |
William Lamb (“Lamb™) oversaw property claims for Amica Insurance for thirty years.
_Since he met Piltch about:ﬁﬁecn to twenty years ago, Lamb has “worked continu&xsiy with™
- ARS." William Lamb Affidavit, par. 2. “As [ARS] grew its capabilities and ifs service area,
(Lamb] had more and more contact with the company” and referred cases to ARS through “a
third party administrator for emergency mitigation and restoration services.” -William‘ Lamb
Affidavit, pars. 2-3. Lamb is currently a property loss manager at The Norfolk & Dedham
Group, and he continues to refer work to ARS, also through a third-party administrator. Williamn
Lamb Affidavit, par. 3. Lamb met Morse through their work for ARS,

On Janunary 21, 2013, at Morse's request, Morse met with LamB af Lamb"s ofﬁce. Morse
told Lamb that he had leﬁ ARS and “was going to operate 2 small business on his own, doing
reconstruction and remedeling work:” ' William Lamb Affidavit, par. 3. Morse acknowledged the
Agreement, “but he told [Lamb) that he had a verbal agreement with . . . Piltch that he could do
reconstruction and remodeling work aé Jong as he did not engage in emergency mitigation
services, which is a big part of {ARS’] business.” William Lamb Affidavit; par. 8. Morse asked
Lamb to refer business to hitn. Lamb’s “only source of referrals . . . is peopic who have filed
insurance claims due to some type of property foss. [He] gave no assurances that [he] would be

able to refer any work to him.” William Lamb Affidavit, par. 7.
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On January 29, 2‘0[3, ARS sent a letter to Morse and to 24 Restore, demanding that
- Morse cease and desist violating the Apgreement. Exhibit K to Richard Piltch Affidavit. Morse
responded in a letter dated February 5, 2013, in which he rejected ARS® claim that he had
violated the Agreement ‘ﬁecausc, among other reasons, . . . [Piltch), in recent conversations,
expressly gave [Morse) the right to ‘earn a living’ in the field of disaster restoration in the active
business areas of ARS, dc_:spite the terms of the Agreement.” Exhibit D to Daniel Morse
Affidavit, That(notwiths;anding, Morse agreed to work from a 24 Restore office located outside
the Agreement’s .ﬁﬂy-mil‘e radius, id.,.and, “since early February, [Morse] [has] been working
only in the State of Maine for 24-Restore.” Daniel Morse Affidavit, par. 39; Lawrence Longo
Affidavit, par. 15. 24 Restore responded to ARS’ cease and desist letter with a letter, dated
February 6, 2013, simifarto. Morse's. Exhibit A to Affidavit of Lawrence Longo,
. ARS filed this action against Morse and 24 Restore in March 2013.

DISCUSSION

ARS seeks a preliminary injunction that enforces the terms of the Agreement. “A
.- preliminary injunction ordinarily is issued to preserve the status quo pending the outcome of
. litigation.” Doe v. Superintendent of Schs. of Weston, 461 Mass. 159, 164 (2011). ““The
iisuancc of a prefiminary injunction generally rests within the sound discrction' of thejudge . ..

- " L&D Video, Inc. v. Revere, 423 Mass. 577, S801996), S.C., 450 Mass. 107(2007)

. (citation omitted). The court excrcises this discretion only after determining tha the moving
. partyhas met its burden of demonstrating by a preponderance of the evidenoe “(1) a likelihood of
success on the merits; (2) that irreparable harm will result from denial of the injunction; and (3)

that, in light of the plaintiff’s likelihood of success on the merits, the risk of irreparable harm to
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the plaintiff outweighs the potential harm to the defendant in granting the injunction.” 'l_?ri-Nel

Mgmt, Inc, v. Board of Health of Barnstable, 433 Mass. 217, 219 (2001); Packaging Indus.

Group, Inc. v. Cheney, 380 Mass. 609, 617 (1980);.Carroll v. Matzilli, 75 Mass. App. Ct. 550,
552 (2009).
1. Likelihood of ‘Succes§ on the Merits

ARS" asserts seven claims. The court will focus its analysis on determining the
likelihood that ARS will .succcssﬁxlly demonstrate that Morse's conduct violaies the terms of the

Agreement. See, e.2., A.R.S. Servs., Inc. v. Baker, MICV12-00108, slip op. at 5 n.3 (Middlescx

Super. Ct. Feb. 21, 2012) (Murtagh, J.) (Exhibsit A to PlaintifPs Motion) (“Although ARS has
‘pled other claims against [the defendants), this Court addresses only ARS’ breach of contract
claim, i.e., the Agreement, because ARS is only entitied to a preliminary injunction if it
.establishes a likelihood of success on the merits of this claim.”),
A. Enforceability of the Agreement
- As an initial matter, Morse chalienges the enforceability of the Agreement arguing that
material changes in Morse’s employment relationship with AR_S afier signing the Agreement
- render the Agreement void. Altematively, Morse azgues that the Agreement's resfrictive
covenants are not reasonably limited in ;scope.
< 1. Morse's Employmeny Relationship
- Morse characterizes his change in position from general manager to director of operations
~in 2011 as a demotion, pointing out that in the latter position he reported to the new general
manager and no one reported to him. Morse also points to allegedly decreased salary as further

proof of his demotion. He argues that it would be unfair to enforce the Agreement given such a
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substantial change in ¢ircumnstances.

The Agteement provides that *“[t)he terms arid conditions of this Agreement and its
enforceability shall continue to apply and be valid notwithstanding any change in [Morse’s)
duties, responsibilities, position or title with [ARS] ...." Agreement, par. 9. Thus, the parties
understood that the Agreement was intended to be enforceable notwithstanding a potential |
change in employment responsibilities. The noncompetition agreement was rcqn_xi_vcd by ARS
from a wide range of cnmblOyees, including those reporting to a general manager. Morse, himse_lf,
explained the Agreement to such other employees. No persuasive reason is advax;ced by Morse
for ignoring the terms of the Agreement. S

Morcover, ARS has the better of the argument that Morse’s employment changes were

ot “material” (o render the Agresment void as a matter of cquity. Aiccording to Piltch, ARS’

% Defendants rely upon a recent Superior Court decision in which the court (Locke, J.)
held that “each time an employee’s employment relationship with his or her employer changes
materially such that the parties have entered into a new employment relationship, the parties must
execute a new non-solicitation agreement or covenant not to compete.” Akibia, Inc. v. Hood,
SUCV2012-02974F, slip op. at 13 (Mass. Super. Ct. Oct. 9, 2012) (Locke, J.) (Exhibit A to
Defendants® Opposition). ' Applying that principle to the facts befove it, the court denied the
plaintiff’s motion for a preliminary injunction, holding that the agreement was void because

- “there is significant-evidence, by way of sworm affidavits from the parties, to suggest that there
were material changes in the employmént relationships between the défendants and [the
employer] over their multi-year course of employment with the company.” 1d.

Thereafter, the plaintiff filed a petition with a single justice of the. Appeals Court to seck
relief from the Superior Court’s desial of its motion for a preliminary injuriotion, The plaintiff

- argued that the cases holdmg that material changes in employment void non-compate and non-

- solicitation agreements aré distinguishable “because the parties here had agreed to a’broad and
all-encompassing contract clause which provided that the covenant not-to compete would survive
myriad changes in the employment relationship, including changes in compensation,” Akibia
Inc. v Hood, 2012-J-0390, slip op. (App.-Ct. Nov. 21, 2012) (Sullivan, J., single justice). The
single justice held that the judge “did.not commit a clear error of law or an abuse of discretion in
denying the motion” because “the judge provided reasoned suppoit for his decision™ where “[t]he
questions presented gre complex, and no existing appellate case in Massachusetts squarely
addyesses the contract language and course of conduct presented here.” Id. (emphans added ).
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rapid growth necessitated a general manager who had more expcric.noe’than Morse, and ARS®
management team decided Morse was better suited to focus on operations. The job description
of each position displays this shift in focus: the’zfgenefal manager position app@afs to be
concerned with managing ARS’ restoration projects at all stages and quels; the director of
operations position appears to be concerned more with the management of the branch offices
themselves, including budget review and personnel training and evaluations. Despite the
variations in each position’s underlying focus, however, both roles required Morse o be\invo]vcd
in ARS’ disaster restoration projects and to promote ARS® brand by attending industry seminars
and maintaining his industry relationships.
Mosse’s salary in 2011 and 2012 was about $4,000, or 4%, less than it had been in 2010.
The amount of his quaster bonus in 2011 was the same as it had been in 2010, i.¢., $50,000; his
“quarter bonus decreased in 2012, to'$10,000, which was consistent with the company-wide bonus
reduction that resulted from a 20% decrease in sales volume. Four percent decrease in-base
salary notwithstanding, Morse still remained one of the five highest-compensated employees at
ARS between 2008 and 2:012. |
Based on these facts, ARS has & substantial likelihood of successfully es'taﬁiishing that
- the Agreement is enforceable and that Morse’s change in e;nployrr;ent status did hot act 10 vitiate
the bargained for Agreement. . |
2. Scope of the Agreement
- YA cdvenant not t;) compete is-enforceable only if it is necessary-to protect a legitimate
business.interest, reasonably limited in time and space, and consonant witﬁ the public interest.”

Boulanger v. Dunkin® Donuts Inc., 442 Mass. 633,639 (2004); see Marine COthactors*Co;. inc.
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v. Hurley, 365 Mass. 280, 289 (1974) (“The consequence of every covenant not to compete(] . . .
is that the covenantor is deprived of a possible means of earning his living, within a deﬁnqd area
and for a limited time. That fact alane does not make such covenants unenforceable.”). ARS
asserts that the Agreement satisfies these criteria, specifying its good will as the “le,gi_;imatc
business interest” it seeks to protect.® See Kroeger v. §to_g. & Shop Cos., Inc., 13 Mass. App. Ct.
310, 316 (1982) (“Thosc. interests of an employer which are entitled to protection are trade
secrets, confidential datat and good will.” (citing New England-Canteen Serv., Inc, v Ashley, 372
Mass. 671, 674 (1977))).

“Good will has been defined as a company’s positive reputation in the eyes of its

‘customers or potential customers.” North Am. Expositions Co. Ltd. P’ship v. Corcoran, 452
Mass. 852, 869-870 (2009), citing Marine Contrs. Co., 365 Mass. at 287-289; Slate Co. v.

. ® It does not appear at this time that there is any confidential information bzlonging to
-ARS that requires protection. Morse retuned the cell phone, iPad, and Taptop compiiter to ARS
when he left the company. Moreover, ARS has not demonstrated that any information Morse
might possibly have obtained is confidential. See Augat, Inc. v. Aegis, Inc., 409 Mass. 165, 169- -
170 (1991) (listing factors to consider when determining whether information is confidential);
see also Jet.Spray Cooler, Ine. v. Crampton, 361 Mass. 835, 842 ( 1972) (““The-subject matier of
the [confidential data] must be unknown i.¢., known only to the owner .. . ™" (citation omitted));
.T. Healy & Son, Inc, v. James A. Murphy & Son, Inc., 357 Mass. 728, 736 (1970) (““Matters of
public knowledge or of general knowledge in an industry cannot be appropriated by opé as his’’
secret.” (citation omitted)). Moreover, an employee “‘may carry away and use géneral skill or
knowledge acquired during the course of his employment*™ upon termination. Bastern Marble
- Prods, Corp. v. Roman Marble, Inc., 372 Mass. 835, 842 (1977), quoting New England Overall
Co, v. Woltmann, 343 Mass. 69, 75 (1961); Junker v. Pluinmer, 320 Mass. 76, 79 (1946). ARS
cannot demonstrate that the “know-how" Morse obtained constitutes something other than
general skill and knowjedge.
. Withrespect to the thumb drive that Morse retained upon leaving ARS, there is
insufficient information in the record to conclude that the ARS documents zelating to the South
. Yarmouth office contained trade secrets or confidential information. In any evesit, for now the
thumb drive is in the possession of Morse’s counsel and is not being used by Morse or 24
Restore, Upon discovery of what is in the thuntb drive, ARS may renew. if motion-to enjoin the
use of, and to return, the thiumd drive. IS '
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Bikash, 343 Mass, 172, 175-176 (1961) (“Giood will is necessarily attached to a going business
and reJates to the ‘name, location and reputation, which tends to enable’ the business “to retain
the patronage.” (citation omitted)). “Good will i generated by repeat business with existing

customers, . . . or by referrals to potential customers.” North Am. Expositions Co. Ltd. P'ship,

452 Mass. at 870 (internal citation omitted). “Any restraint must be consistent with the

protection of the good will of the employer.” All Stainless, In¢, v. Colby, 364 Mass. 773, 779

- (1974). {

Defendants chaflenge three provisions of the Agreement as being too broad, First, for one

year after his termination, the Agreement restricts Morse from working in the field of disaster

- restoration within fifty miles of any ARS office. As the map Defendants provided shows, the
fifty-mile-radius restriction results in precluding Morse from worlicing in the field of disaster
restoration in most of Eastem New England, but not in Maine where he is currently working for
24 Restore. ITind that thése geographic area and time restrictions are reasonable to protect ARS®

-good will." See, e.g., Blackwell v. E. M. Helides, Jr., Inc., 368 Mass. 225, 229-(1975)(holding

| that geographical area of foudeen towns enumerated in restrictive covenant was nottoo broad
: whgre“‘the covenant clogely coincidéd with thie aréa in which good will hadbeen developed By
[former employer] in the ca%er"ul operation of its business, which it was-entitled to pxmect and
where evidence-established that former employee’s “intention was-to wos-k the same erea for &
. competitor which he had previously covered as a part of the [former emp(oye?’SI opertion™);
Kroeger, 13 Mass. App. Ct. at 317-31 8 (holding that “anywhere east of the M-issis'sippi -River“‘
- was “overbroad” given.that defendant “had never operated stores other than in New England,

New Jersey and New York™ and affimming court’s “cutting back of the aréa of réstraint to the™
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areas where defendant employer had operated stores).

The Supreme Judicial Court has found farger geographic areas to be reasonable. For
example, in Boulanger, thc former employee argued that the covenant restricting him from
working in any business that competed with Dunkin’ Donuts within five miles of any Dunkin’
Donuts for two year§ was an “essentially worldwidc, geographic limit"” given that there were
“approximately 1,400 [Dunkin’ Donuts] stores outside the United States and appro:‘gimatcly
3,700 stores in the United States, with approximately 704 stores in Massachusett; and 122 in
New Hampshire.” 442 Mass. at 643-644. The Supreme Judicial Court held the two-year limit
was reasonable, id. at 643, and upheld the geographic restriction noting, in part; that “a number

. of [the:Court’s] cases have held larger peographic areas to be reasoriable . .. " | 1d. ai 645. The
one-year, fifty-mile restric-tion in this case is less limiting than the rést'rictién fhié Court Tield was
_reasonable in Boulanger. See, ¢.g., Marine antxactorsto., Inc. 365 Maas at 2’8-1;'-.2-83;'. 289
{affirming injunction enforeing covenant restricting former employee from wotking in “business
of marine specialist” within 100 miles of Boston for five years).

Second, for two years.after his termination, the Agreement prevents Morse from soliciting
from or providing to ARS". customers or prospective customers any products or scrwoes that
ARS provides. Jn xsolatnon, thxs two-year restriction on sohcmng ARS cnsto:nm could be
viewed as reasonablc. -When consideted along with the one-yer, fifty-mile restriction, however,

- it appears unveasonable and not related to ARS’ good will. By the kgfeémdriﬂ ARS implicitly
. acknowledged that its good will could be protected by a one-year nohcompetition provision,
limited to a fifty mile radivs from its offices. No argument is advanced as to why a two year

provision is needed. Moreover, the two year provision is overbroad where it prohibits an ex-
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employee from soliciting “prospective customers.” That vague term could conceivably include
every entity that might hire ARS, thus extending the noncompete from one year-to two years.
Finally, there fs no i»asis to restrict Motse from soliciting ARS’ customefs for m;torat@m work
outside of the geographic limits where the noncompetition provision included by ARS in the
Agreement implicitly concedes a lack of good will; i.e., business interest, in such outlying areas.
Accordingly, this provision will not be enforced.
- Finally, also -for“t\;v,o yeass after his termination, the Agreement prevents Morse{1) from
causing or soiiciting any of ARS' c_]ientsyo-r customers t0 end or limit their business refationships
. with ARS or to use any other vendor’s produicts or services instead of ARS’; and 2)from
causing.or soliciting any.of ARS’ vendors or subconérgotors to-end or limit their business
_relationships with ARS or to enter into business relationships with any other-&ntity or business -
engaged.in the field of disaster restoration. Again, the two-year time periodi:aimo’t be_iiasti‘ﬂed
. by ARS’ Jegitimate businéss interests given the agreed upon one yoar nonoompeﬁtion provision.
. kaewnsc this provnsaon should not be enforeeable outside of the defined gcographxc erea. 1find
| .- that this provision is cnfomeatle only for one year after Morse's tetmination, prohibiting
. solicitation only for work in tnc restricted geographic area. In addition, I find that the portion of
this paragraph that purpoﬁs to prohibit Morse from soliciting ARS’ vendors or subcontractors to
do business with others engaged in the field of disaster relief is overly broad because it is not
. related to a legitimate interest of ARS that may be protected. Instead, it may adversely affoct the

legitimate business interests of such vendors and subcontractors. See, A.R'S. Sérvs., Inc, v.

Hunter, MICV2010-01503, slip op. at 7 (Middlesex Super. Ct. May 7, 201 0)-Kottmyer, J.)

- (Exhibit B to Defendanits” Opposition){“{C]onsideration of the anticompetitive impact and the
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legitimate business interests of subcontractors and vendors weighs against issuance of an order
that would prevent {former employee or his-new emplayer from] soliciting, using or-contacting
ARS‘ vendors and subcontractors with whom [former employee] dealt during his émployment
with ARS.").
3. Conclusion
ARS hes established a likelihood of success with respect to enforcing the Agreement
insofar as it restricts _Morge from working in the field of disaster restoratioﬁ within fifty miles of
any ARS office. For work within the restricted area, Morse is bound by the Agreement from —
soliciting from or. providing to ARS" customers any produets or services that ARS provides; and
from causing or soliciting any of ARS” clients or customers to end or limit théir business
relationships with ARS. -
B. Violation of the Agreement
ARS-contends that it is fikely to sucoced on the merits of its claims against Defendants,
all of which &rise out of conduct that the Agroement proscribes.
1. Oral Amendment of the Agreement
" The Agteemen{ prevents a former ARS employee from working in theﬁeld '6!’&jsast¢1'
restoration for one year aﬁe;f his termination and Qvithin fifty miles of any Ag'S offios unless the
* former employes obtains ARS’ “prior written-consent . .. . {Emphasis added); jﬁl)"éféhﬁants
argue that Piltch orally, aﬁmded the Agreement to ba:‘mit Morse to WOr;k within the field of
 disaster restoration immediately upon his termination without the time and geographical arca
restrictions. “{A] provision that an agreement may not be amended orally-but only by a written

instrument does not necessarily bar oral modification of the contract. ‘Mutual agreement on
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modification of the requirement of a writing may . . . be inferred from the conduct of the pasties

and from the attendant circumstances of the instant case.’™ Cambridgeport Sav. Bank v.

Boersner, 413 Mass. 432, 439 (1992) (ellipses in original) (citation and internal quotation

omitted). “The evidence of a subsequent oral modification must be of sufficient force to
overcome the presumption that the integrétcd and complete agreement, which requires written
consent to m;)diﬁcation, expresses the intent of the parties.” }d. at 439 n:10. - 4

Hcre,_ in addition to Morse’s affidavit, Defendants provide a copy of a December 12,
2012, email from Morse to Piltch in which Morse discusses his view of their December 6th
meeting, Morse writes in the email, in pertinent part, that he appreciated Piltchs “willingness:to
come up with a ‘win win® solution that will give [Morse] the opportunity to-go out on my own
and try to grow something on my own{;]" that *[i]t is not {Morse's}-desire to compete with ARS,
but [his] desire to find a small niche for fhim]self where [he] can add some value and grow a ~
business qver,thé néxt 20 years and beyond[;]” and that Morse “genuinely respec{s] {Pikch’s]
_position on, *Qﬂptpétition'jand how {Piltch] getfs] aloeng with and heip{s] many of those
companies and work|s] together.”

These phreses in the context of the-entire email suggest that Morse and-Piltch discussed

| _Morsc'&pos{-ARS employment,.that Morsé intended to *;stan ‘his own business, ‘and that Morse

did not want to compete with ARS. le.ema_il does not set forth terms, even if betieved, to
Jpermit the inforence that Pisl{ch agreed to allow Morse to deviate, without ARS® wrii-teﬁ. consent,
from an express provision of the Agreement by working in the field of disaster restoration
immediately upon his,_tem'xinatior_x. This email is therefore not “of sufficient foroe™ to overcome

the presumption that modification of the Agreement requires written-consent, sae Cambridgeport
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Sav, Bank, 413 Mass. at 439 n.10, and Defendants have not sufficiently rebutted the presumption

that the parties could only mod—ify the Agreement in writing,

2. Disaster Restoration Work Within a Fifty Mile Radius

Morse began working for 24 Restore in Jannary 2013. 24 Restore performs work in the

field of disaster réstora'tion. and its office is located in Easton, Massachusetts. Easton,
Massachusetts, is within f fty miles of ARS® Pawtucket, RhodeIsland office. ARS has therefore
demonstrated its llkelthood of success on the merits of its claim that Morse vxolated the
Agreement’s restriction that he not perform disaster restoration work within a fifty-mile radius of
any ARS ofﬁcc for one year after his termination.

3. Interaction with ARS’ Clients, Customers, orProspective*Custome.m

- ARS has demonstrated that it will likely succeed in proving that Morse met with Daniel
Bernazzani and William Lamb. in order to solicit reforrals from them, and that Morse intended to
<contact other ARS-customers and clients. Defendants argue that the Agreement does not define |
-+ the term “customer” and that, construing the term in their favor, Bemazzani and Lamb arenot -

ARS® “customers” such that ARS :can show a likelihood of suceesstully-demonstrating that

The couﬁ must “"constme the contract with r°ferem:e tothe sxtuahon of the. oamcs when

they made it and to the objects sought to be accomphshed *» Stair v, Fotdham 420 Mass 178,

190 (1995){citation omitted). ARS obtains its business throughreférrals, thus it considers its
customers to be those enfities from which it receives those reforrals, 4.€., primarily insurance
adjusters and property managers. Lamb is a property loss manager for an insurance company.

Bernazzani is a consultant in the disaster réstoration field; even if Bernazzani is not an ARS

1.
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“customer™ because he is neither an insurance adjuster nor a property manager, he is an ARS
“client,” who refers business to ARS. Thus, ARS has shown a substantial likelihood of
succeeding on its claim that Morse violated the Agreement by contacting these customers and
clients seeking restoration work for 24 Restore within the geographically restricted area,

1. Claim agaiiist 24 Restore

ARS has demonstrated a likelihood of success on the merits of its claim against 24
Restore alleging fortious:interference with contractual relations. “To prevail on a-claim 6f
tortious interference with a contract, a plaintiff must establish that §1) [it] had a contract with a
third party; (2) the defendant knowingly induced the third party to break that contract; {3) the
defendant’s interference, in addition to being intentional, was improper in motive or means; and

{4) the plaintiff was harmed by the defendant’s actions.™ Psy-Ed Corp. v. Klein, 459 Mags. 697,
715-716 (201 l){citaﬁon omitted).

24 Restore admits that it was aware of the Agreement between Morse-and ARS.
chenhelgss, 24 Resto;'e procoeded. to hire Morse in January 2013 and to-permit @d encourage
him to work in the field of disaster restoration within the resteicted geographic area. 24 Restore

. was aware that the Agrésment required a modification ‘o"t‘iﬁé‘nommﬁe&ﬁm'pimv;sion to bein
writing b’ut'. it eiacted t(; proceed, for its own becunia{fy interest, with-engaging Morse to compéte
with ARS. With these facts, ARS has demonstrated & reasonable l-ikelihéiodspf'sbcéess on its
claim that 24 Restore iutérfored with the Agreement bet_w'eén Morse and ARS.

II. Balance of Harms
The. court must now determine whether ARS will suffer irreparable harm if an injunction

is denied and whether that harm outweighs the harm to Defendants if the court grants the
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injunction. See Tri-Nel Mgmt,, Inc., 433 Mass. at 219; Packaging Indus. Group, Inc,, 380 Mass.
at 617; Carroll, 75 Mass. App. Ct. at 552. “A plaintiff experiences irreparable injury if there is

no adequate remedy at final judgment. . . . In determining the harm to the plaintiff, the.court need
. Cotp. v. Stewart,

consider only the harm that would not be redressed by final relief.”

414 Mass. 721, 724 (1993) (intemal citation omitted); p. Inc., 380-Mass.

at 617 n.11, “Imeparable harm is absent if trial on the merits can be'conducted before the injury

ARS asserts that, without the injunction, Defendants will continue to contact its
custorers and clients for business within the fifty-mile radius of sach of its officesand, as a
consequence, ARS will suffer the irveparable harm of losing its 2ood will, As noted, & company
,.get-ser:atfcs good will by repeat busi-néss with existing euston;cxé, . [and] by reforrals to
. ’Sh ) 452 Mass, at‘870“{D]amage to

potential customers.” North Am, Expositions Co. Ltd.

_ client relationships and-customer goodwill has been held to be ‘irrepacable harm’ wrider - <

.. Massachusetts law . . , " Bear, Stearn iy s.& Co.. fnc, v. Sharon, 550 . Supp. 24 174,178 (D.-

Mass. 2008), citing All Stainless, Inc,, 364 Mass. 773. I find that ARS has established the

requisite irréparable harm.” See Pack gin I us. Grou; 'ihé.,'-iébékaass; at6l7nll.
‘ 5]mposix§g,.ﬁ1is_injﬁnetion én Morsc will prevent him from wd'r-king'-. in the field of disaster

restoration within fifty ir;i;!es; of each of ARS" offices, essentiatly all of Bastem New Ehgijénd-.

. . "Morgover, in paragraph 5 of the Agrociment, Morse sgrecd that “any bresgh of this
Agreement by [Morse] will cause irreparable damage to [ARS] ., . fontitling ARS %03 . . . the
right to an injunction . .. " See, e, Belkin v. Levenson, 2005 WA, 2010340, *4 (Mass. Super.
Ct. Aug. 9, 2005) (Van Gestel, J.).(holding that similar contractual language “not only sbviates
the need for the ordinary irveparable damage analysis, it adds contractully binding pi visions
thay this Court is not at liberty 10, ehange or ignore. . . . [and (har (hdse wokds; in the absence of
something itlegal or.violative of public policy, must be honoted by the-Court”),
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Since receiving ARS' cease and desist letter, however, Morse has been working in the field of
disaster restoration in Maine, a location that is outside the restricted geographic areas. At the |
hearing, ARS .ih_dicatcd that.it would not seek an injunction if Morse's work were confined 10
Maine. Defendants, however, refused to agree to that restriction and, instead, wished to
challenge the overall enforceability of the Agreement. By the fact that Morse has the ability to
.work in his desired field ﬁn Maine without violating the Agreement, any irrepare_zblc harm he may
suffer® as a result of the i;xjunction is minimal compared to the risk ARS faces without the
injunction. Therefore, as “the balance between these risks cuts in favor of the moving party[,]”
issuance of the requested injunction is proper.’ See id. at 617; see, e.g., Baker, MICV12-00105,
slip op. at 8-9 (holding that risk of irreparable harm to ARS outweighed that of former employee
.Baker where he had beeri employed at ARS® competitor “for a short period of time, ...andas a
result, [competitor] has not invested a significant amount of time or money training Bal_:er[,]“ and
where Baker “can be employed within another division of the {competitor]” oz, “(i)f Baker is

.intent on working in the disester restoration field he may do so outside of the Agreement’s

geographic area™),

*In their opposition to ARS’ motion for a preliminary injunction, - the Defendants assert
that the irreparable harm that Morse will suffer is unemployment.

*To the extent thé court must consider the public interest in enforcing the Agreement,
precluding Morse from working within a fifty-mile radius of all of ARS® offices does not
constitute “a significant restraint on ordinary competition” especially where 24 Restore may
remain operational and Morse is working in the disaster restoration field outside of the restricted

. ared.. See Alexander & Alexander, Inc. v, Danahy, 21 Mass. App. Ct. 488, 501 (1986). Compare

- Siemens Blde: Techs.. Inc. v. Division of Capital Asset Mgmt., 439 Mass. 759, 762 (2003)
(buggestmg that public interest analysis in preliminary injunction context is lisnited to éases in
which “a party seeks to enjoin governmental action™), with Whitinsville Plaza, Ine. v. Kotseas,
378 Mass. 85, 102 (1979) (holding that restrictive covenant “restraining competition will be
enforced if it is reasonably limited in time and space and consonant wnh the public interest™).
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IV. Security
Rule 65(c) of the Massachusetts Rules of Civil Procedure provides that, “fujnless the

court, for good cause shown, shall othérwise order, no restraining order or preliminary injunction
shall issue except upon the giving of security by the applicant, in such sum as the court deems

proper, for the payment of such costs and damages as may be incurred or suffered by any party

who is found to have been wrongfully enjoined or restrained.” See Petricca ans_lr. Co, v.

- Commonwealth, 37 Mass App. Ct. 392, 401 (1994) (“[R]ule 65(c) explicitly allows the court

. discretion as to 'security.“). Defendants request that the court order ARS to post asurety bond of
at least $500,000. Defendants premise their request oh the assertion that, if the court issues the
preliminary injunction, Morse will not be able to earn ativing or-support his family. - Given that

- Morse is working in Maine in the field of disaster restoration, there is good causefor this court to

deny Defendants’ request, without prejudice. See, ¢.g., EthiconEndo-Surgery, Tac, v. -

Pemberton, 2010 WL 5071848, **2, 8 (Mass. Super.-Ct. Oct. 27, 2010){Lauriat, J.) {entering
- preliminary injuaction to enforce non-compete agreement but refusing-{o require plaintiff former
employer from posting bﬁnd because stipulation in agreement requised plaintiff to pay defendant
forivier employse “nis gross pay for-every month, if any, that the noncompetition agrecment
prevent{ed] him from firding e:ﬁploymént“ or to “malce up the difference between his salary at
- {plaintiff] and his new salary if he accepted a lower-paying position because of the |
{a)grecment™); Veridiem, Inic. v. Phelan, 2003 WY, 22481390, *+1, 3 (Miss. Super. Ct. Sept. 26,

-2003){(Van Gestel, J.) (enjoining defendant former employee from working 4t-competitor in
“relatively small industry” of “market resource management” and yequiring that plaintiff-foomer

employet. post security in the amount of $100,000 given plaintiff's “relative youth in the market
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resoufce management business™); Boch Enters., Inc. v. Downing, 1996 WL 1250623, *2 (Mass.

Super. Ct. March 6, 1996) (Lauriat, J.) (allowing preliminary injunction enforcing non-compete
agreement aqd ordering that it “take effect upon the posﬁng of seourity ip the- amount of $7,500
with the Civil Clerk of the Suffolk County Superior Court™ pursuant to Rule 65(c)).
ORDER
For the foregoing.reasons, ARS’ motion for a preliminary injunction is ALLOWED to
the extent set forth below, otherwise it is DENIED. The Defendants® request for security
pursuan.t'bo Mass, R. Civ. P. 65(c) is DENIED without prejudice.
It is hereby ORDERED that:
(1) - - From the date of entry of this decision bn the dooket ﬁxrough December 31, 2013,
- Daniel Morse, is restrained from directly or indirectly .
{A) ~ “engaging in the field of disaster restoration within fifty miles of any ARS
ofﬁoe;
- (B)  contacting any ARS customer in order to solécit of,proVide products or
- services competitive with those ARS provides within fifty miles of any
ARS office; and |
{C) - confacting any ARS customer or client in ox:dér%o'causc it to end or limit
its business relationship with ARS or to cause it4o use any other vendor’s
- produets or services in liew of ARS® products or services within fi fty miles
of any ARS office.
{2) - From the date of entry of this decision on the docket through December 31,2013,

24 Restore is restrained from interfering with ARS® ¢ontractual relationship with
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Morse by permitting, encouraging or facilitating Morse from directly or indirectly
(A) pe;fonning services in the field of disaster resgqratiop. within fifty miles of
any ARS office;

(B)  contacting any ARS customer or prospective custorner in order to solicit or
provide products or services competitive with those ARS provides within
fifty miles of any ARS office; and

©) cohtdcting any ARS customer or client in order to cause it to end or limit
its business relationship with ARS or to cause it to use any other vendor's
products or services in lieu of ARS’ products or services within fifty miles .

of any ARS office.

0
A IIHA N - Gl
Edward P, Leibensperg

Justice of the Superior-Courl A)

Date: Aptil s, 2013





